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EDITORIAL NOTES. 


We are pleased to print in this issue the exact text of the decision 
rendered by Judge Adams in the two cases of death claims against the 
North Jersey Street Railway Company in the Essex Circuit on May 138, 
the same which has attracted the attention of the press of the country 
and occasioned a large amount of comment. As a rule, the newspapers 
have considered it to be a decision point-blank to the effect that the life 
of a boy should be uniformly valued at exactly twice an amount of that 
of a girl. This general view is not justified by the text of the opinion, 
and yet it is not strange that it should be taken, because the facts really 
were that a perfectly healthy, bright and intelligent boy, and an equally 
healthy, bright and intelligent girl, the one sixteen and the other nine- 
teen years of age, were killed by the same accident; that the jury awarded 
in the case of the boy a verdict of $6,000, and in the case of the girl 
$5,000; and that the judge allowed the verdict to stand in the first 
instance, but in the second decided that it ought to be reduced to $3,000. 
So that on the face of it there is room for the idea that by this decision 
the New Jersey law places, substantially, twice the value upon a boy’s 
life that it does upon a girl’s life. Nevertheless, it will be found that the 
decision of Judge Adams had no such arithmetical basis. It took into 
account the peculiar conditions surrounding the young man, namely, 
that his father was a member of a large firm employed in a profitable 
manufacturing business, where there were one hundred and twenty-five 
hands; that the probabilities were that the son on completing his educa- 
tion would learn the trade and enter the business, and that, “owing to his 
high character, enterprise and practical ingenuity,’ he would be more 
than ordinarily useful and pecuniarily profitable to his father. On the 
other hand, the father of the girl had a salaried position, with a mod- 
erate income, and there were no special reasons for believing that the 
daughter would add to the surplus earnings of her father. We confess, 
as does the learned judge, that this was all probability, and yet under the 
laws of New Jersey there is no other basis upon which the jury may 
proceed to award damages than according to probability. We think that 
the fault, if fault there be, lies wholly with the law and not with the 
judge. The New Jersey law now in force was passed on March 3, 1848, 
and provides that upon the death of a person by the wrongful act, neglect, 
or default of another, the jury, in determining their verdict on the ques- 
tion of damages, ‘““may give such damages as they shall deem fair and 
just, with reference to the pecuniary injury resulting from such death.” 
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(G. S., 1188, Sec. 11). This section has been construed again and again, 
and we do not see that the decision of Judge Adams varies from the well- 
known rule as the higher courts have laid it down. It has been stated, 
and probably is true, that the act of 1848 was passed under the influence 
of railroad corporations, which then, as now, have a strong hold upon 
the legislation of this state. Be that as it may, it is safe to say that the 
rule does not meet with the favor of the people at large, and it is surpris- 
ing to us that some subsequent legislature has not relaxed the rule and 
made it as it is in England. There the law is, as we are informed, as 
follows: “And in every such action the jury may give such damages 
as they may think proportioned to the injury resulting from such death.” 
The word “pecuniary” is omitted from the English law, and in that word 
lies the precise difference between the rulings in England upon damage 
cases, where death has been caused by the-wrongful act or neglect of 
another, and similar cases in New Jersey. It does seem to us that the 
true rule is the English rule; that the value of a human life ought not 
to depend upon the actual pecuniary value of such life to the parent, or 
next of kin. It is placing life in the same scale with dollars and cents. 
Perhaps, considering the fact that juries may be sometimes excessive in 
damages, especially when directed against corporations not in good 
odor in the vicinity of the place of trial, and inasmuch as there is no sort 
of evenness as to what these verdicts are, the legislature should place 
some limit upon the amount to be recovered. In some states it is 
limited to $5,000, but this is evidently too low in the case of grown-up 
men and women who are supporting families and have a clear field of 
usefulness before them. Whether it is sufficiently large as a limit in the 
case of children it is not for us to say. But, nevertheless, we see no real 
objection to a somewhat graded scale of limit, if the ingenuity of the 
legislature can devise one that will prove satisfactory. Recent decisions 
in New Jersey in these cases are serving to call the public attention to 
the actual law, and no one need be surprised if in course of time it should 
lead to such defect being remedied, so that it may be impossible for either 
a boy or a girl’s life to be weighed in the balances with the mere “pecun- 
idry injury” resulting. 





One of the most interesting accounts we have read in many a day of 
the regard paid in some of our states to the old English ceremonies con- 
nected with trials for murder, is that which appeared in the “New York 
Herald” recently, at the time of the trial of Mrs. Mary Ann Powell, 
accused of killing her adopted daughter, the trial being held in Dover, 
Delaware. Those who think that the forms of law in New Jersey are 
antiquated have only to read this account to satisfy themselves that 
Delaware is much behind New Jersey in following precedents that belong 
to the Elizabethan age. After the jurymen had been selected, the court 
crier ordered them to “go to the Book,” after which they were sworn “on 
the Holy Evangelists of Almighty God.” This being done, the sheriff, 
bearing a red and white spear, came in with the prisoner, and, after her, 

came the sheriff's deputy carrying a black spear. The red was symbolic 
of the blood which had been shed, and the black of the terrible doom 
awaiting the murderess. It is said that, after a conviction, the position 
of the spears would be reversed, the black coming in first. Now as to 
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the words of the newspaper reporter: “Solemnly through the crowded 
courtroom, hushed in awe, came this queer little procession. ‘The white 
spear traversed the space in front of the prisoner's dock, a small enclosure 
screened by an oak railing fully six feet high. The black spear stopped 
at the further end, and Mrs. Powell was told to sit down. The spears 
were propped against the pillars of the dock, and there they stayed as 
long as the prisoner remained in the courtroom. Mrs. Powell was made 
to stand while the crier read the indictment to her. First she was made 
to remove her veil, then her gloves and to raise her right hand. During 
the fifteen minutes consumed in reading the verbose document the 
woman's hand had to be in the air. To keep up the circulation of 
the blood in the upraised hand she frequently opened and closed her palm 
and rubbed the finger tips against the thumb. ‘The indictment, in ancient 
phraseology, fixed the value of the weapons used ‘a knife and a certain 
bottle’ at ten cents because the old law presumed them the property of 
the state, and it charged Mrs. Powell in wordy detail with having com- 
mitted the murder ‘without having the fear of God before her eyes and 
being moved and seduced by the instigation of the devil.’ In the awe- 
some language of the English law the crier read from the indictment a 
de scription of each and every one of the fifty-three wounds found on the 
girl’s body. His enumeration began: ‘One wound on the left side of the 
head of her, the said Estelle Albin, an inch long and half an inch deep, 
inflicted by her, the said Mary A. Powell, she not having the fear of God 
before her eyes and being moved and seduced by the instigation of the 
devil; one wound in the throat of her, the said Estelle Albin, six inches 
wide and four inches deep, inflicted by her, the said Mary A. Powell, she 
not having the fear,’ etc., and so on through the whole long list. When 
the ordeal was over and the prisoner’s hand was allowed to resume its 
normal attitude the court asked how she pleaded. Mrs. Powell pleaded 
not guilty, but she didn’t know what to say when the court demanded: 
‘How will you be tried?’ After audible promptings the prisoner returned 
that she would be tried ‘by God and my country,’ and then she was per- 
mitted to sit down. The second reading of the indictment, this time for 
the benefit of the jury, followed.” 


The appointment, by the President, of Congressman William M. 
Lanning, of Trenton, to be United States District Judge for the District 
cot New Jersey, in place of the late Judge Kirkpatrick, meets with uni- 
versal satisfaction. It is not too much to say that no other member 
could have been selected from the Bar of New Jersey whom the public 
would have deemed better fitted for this peculiarly important position. 
Judge Lanning has already had experience upon the Bench of Mercer 
county, and his long and active practice has made him familiar with 
Federal procedure and business. Of a conservative turn of mind, ex- 
ceedingly careful not to make a mistake, if possible, as to law or facts, 
clear-headed, morally incorruptible, he ought to make a strong and 
growing judge in the United States court. Until a man is tried in a new 
position, no one can predict with absolute certainty whether he will suc- 
ceed or fail, but every sign must be at fault if it shall not prove true 
that Judge Lanning will show himself in every wise worthy of all his 
learned predecessors upon the Bench in the United States District court 
for this district. 
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Another appointment of a Vice-Chancellor has been made by Chan- 
ccellor Magie, and, as in the case of Vice-Chancellor Bergen, there were 
no previous premonitions of this particular appointment being made. 
Mr. Lindley M. Garrison, being a brother of Mr. Justice Garrison, of 
the State Supreme court, will naturally be supposed to take high intel- 
lectual rank among the members of the Court of Chancery. Mr. Justice 
Garrison has been in many ways extraordinarily equipped, not only 
for the duties of his particular office, but in other directions of mental 
conquest. His brother is said to possess a good deal of the alertness 
and acumen of the learned Justice, and this will serve him in fine stead 
in going into a court where the most subtle elements of equity practice 
fall in play. It is a matter of congratulation to Chancellor Magie that 
his appointments have been so satisfactory, and also that he has risen 
above all party feeling in making them. If the recent constitutional 
amendments had been adopted the appointment of Vice-Chancellors 
would have been in the hands of the Governor, and, necessarily, politics 
would have had full sway. In the Chancellor’s case, happily, this is not 
the case. Vice-Chancellor Garrison, like Vice-Chancellor Bergen, is a 
Democrat, but neither are politicians in the offensive or strenuous form. 
The Vice-Chancellors are now equally divided as to politics. 





One of the subjects whic!’ is attracting constant comment in the 
press and in the pulpit is that concerning Sunday baseball. A decision 
by Mr. Justice Gaynor, of the New York Supreme court, in which he 


discharged some Brooklyn baseball players arrested for taking part in a 
Sunday game, is the latest basis for these comments. This judge gave 
at great length what has been termed an obiter dictum on the subject, 
which seemed to many to establish the proposition that some laws should 
not be enforced, but should be allowed to become dead-letter laws, and 
that the police ought not to seek their enforcement. It is needless to 
say that if the judge intended to lay down any such proposition, it will 
not meet with favor in the high courts of many of our states. Laws 
while they are laws should be enforced. If bad, their enforcement will 
so rouse the people that in time they will be repealed; if good, there will 
be no question as to their retention upon the the statute book. In New 
Jersey there is a Vice and Immorality act which prohibits all worldly 
employment or business, works of necessity and charity excepted. All 
plays, music, etc., for the sake of merriment, and all “playing at football, 
fives, nine pins, bowls, long bullets or quoits, and any other kind of play- 
ing sports, pastime or diversion,” are prohibited. This would seem to 
sufficiently cover the case of baseball as well as football and, while the 
statute stands, we do not see how it can be otherwise than an offense to 
have baseball games on Sunday, whether it disturbs a religious assembly 
or not, or whether it disturbs the public or not. To what ex- 
tent the law is justifiable in this age is another question; the law 
is with us and is to be enforced so long as it remains unre- 
pealed. One thing, however, is certain, that games played in which an 
admission is charged, making of it a business, are by common consent 
obnoxious and are not likely to be permitted in New Jersey so long as 
the law regulates the Sabbath. 
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CONSOLIDATIONS OR TRUSTS. 


AN OUTLINE SUMMARY OF THE ORIGIN, GROWTH AND DEVELOPMENT OF COR- 
PORATIONS, WITH A REVIEW OF THE FIRST ATTEMPTS TOWAKDS TRUST CON- 
SOLIDATION. 


It is not surprising in view of the advantages offered by the liberal 
state corporation laws, that modern business has sought the aid of the 
corporation to help it carry on its ordinary undertakings as well as its 
colossal plans. The individual business and the partnership have had 
their day, and the present is without doubt the age of the corporation. 

The modern American corporation follows as a necessary result of 
the great changes that have taken place in the commercial and economic 
life of the world, With the growth and extension of trade and commerce 
a flexibility of movement was necessary, and this the partnership, owing 
to its many peculiar features, could not give. Thus corporations sprang 
into public favor, and are a result of popular demand for a body pos- 
sessing enough elasticity to readily yield and accommodate itself to the 
changing laws and conditions of modern trade and commerce. The 
corporation, therefore, presents many attractive features, and the rules 
of law, both statutory and common, governing its internal management, 
and the relations of shareholders to the body and to each other, with the 
added features of perpetuity and limited liability, for corporate debts, 
have all been framed for the facilitation of commerce and make the cor- 
poration a favorite agency for the transaction of all modern business, but 
especially is this true of those enterprises having in them the elements of 
risk and large expenditure. Though it is true that many of the rules 
governing modern corporations are of comparatively recent origin, still 
it is true that the corporation is an ancient being, or rather idea, whose 
origin has never been definitely settled, and whose past history is a 
strange blending of fact with tradition, and history with myth. We know 
that in every system of jurisprudence with which the civilized world is 
familiar (both ancient and modern), we find provision made for artificial 
or juristic persons known by the name of corporations. These legal per- 
sons in all systems, and especially those of the older civilizations, were 
invested with rights and privileges apart from the rights and privileges 
of natural persons, and also distinct from those persons who constituted 
the corporate shareholders. 

One of the best definitions of a corporation is that of Chief Justice 
Marshall, in the “Dartmouth College Case,” where he defined a corpor- 
ation as “an artificial being, invisible, intangible, and existing only in con- 
templation of law.” Thus having a definition in mind, we will try to 
trace the origin of these bodies, or rather, it would be better to say, to 
give the results of researches made by modern legal and historical writers 
on the subject. Blackstone, in his Commentaries on the Laws of Eng- 
land, traces the origin of corporations back to the Romans. He says 
they were introduced by Numa, who, finding upon his accession the city 
torn to pieces by the two rival factions of Sabines and Romans, thought 
it a prudent and politic measure to subdivide these two into many 
smaller ones, instituting separate societies of every manual trade and 
profession. This is a mythical rather than an historical account, and is 
not the opinion at which later writers by careful] research have arrived. 
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History is sure of one fact, however, that corporations were wel! known 
at the time of Cicero, and Gaius, in his Commentaries on the Roman law, 
traces them back to Solon, the great Athenian lawgiver. 

Despite this reference to a Grecian source, we are more in the open 
light of history, and less in that dark borderiand of tradition, by con- 
fining ourselves to the Roman system, and for all practical purposes the 
Romans m: iy be regarded as not only the originators of corporations, 
but it was their world-wise minds that saw in them the great inherent 
possibilities, and they were the only nation of antiquity that logically 
developed them as factors in government and commerce. Baldwin, in 
his work on “Modern Political Institutions,” has said that the Romans 
made the world over again, but that among their many achievements 
none was more durable in its effects on the civilization of mankind than 
the invention of corporations as an instrument of government and trade 

Corporations under various names were known from the very earliest 
times, and towards the latter portion of the Roman republic became very 
common, and are expressly recognized in the laws of the twelve tab! 
Not only is Rome the state where the trading corporation first secured a 
lasting foothold, but Roman law and custom are the parents of our ac 
ern municipal corporations. It was the Roman policy to grant special 
charters to such towns, outside of the immediate jurisdiction of the 
Eternal City, as grew in power and strength. These charters conferred 
on them by the Senate gave them the rights, powers and privileges of a 
corporate body. Sohme, a writer on Roman law, has paid tribute to 
Rome in the following language: “The Romans accomplished a veritable 
masterpiece of juristic ingenuity in discovering the notion of a juristic 
person, and raising the body to the rank of a person and securing it a 
place in private law, as an independent subject of proprietary ¢ capacity 
standing on the same footing as other private persons.” ‘Thus we see 
that the Roman mind clearly grasped the fundamental conception of a 
corporation, the legal being or entity, distinct from the members, and 
which our modern law has not changed. 

Though corporations were known both in government and com- 
mercial life, and were subject to law, and were recognized institutions of 
trade, then, as now, many different opinions were entertained as to their 
scope and value, and they passed through many vicissitudes, ana were 
the subjects not only of adverse legislation, but also of the arbitrary will 
of the emperors. When they were in favor, their ee 4 organization 
afforded a convenient cloak for members of the patrician element to 
engage in trade, from which they would have otherwise been debarred 
by popular sentiment. Cicero was a stockholder in several companies, 
and Cato held many shares in a trading corporation, and also loaned it 
money through his agent, Quintus. 

Under the republic, the corporations enjoyed the most favor, an: 
there were but few restrictions put upon their formation, but they in- 
creased so rapidly and became, in many instances, oppressive and frau- 
dulent in their character, and a reaction set in against them, and they 
lost favor and were all dissolved by a law passed 64 B.C. But this was 
too drastic a remedy for the abuses, and a few years later they were 
revived and their scope much extended. Julius Caesar, among his many 
other achievements, revised the Roman laws, and among them the laws 
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relating to corporations. One of his reforms was that each charter had 
to be submitted to him for approval, and the objects of the company 
clearly defined. 

After the fall of Rome the commercial corporations were all swept 
away in the chaos that resulted, and the few survivals of the Roman 
system were ecclesiastical bodies of the church and a few chartered towns. 
During the Eleventh, Twelfth and Thirteenth centuries a revival of com- 
merce took place, and this was especially manifested in the flourishing 
city republics of Italy, Venice, Florence and Genoa. Here the Roman 
idea, still surviving, great companies of merchants were erected who 
traded with the Orient and exchanged the products of the East, spices, 
perfumes, etc., for the products of the West, and grew rich in trade and 
powerful in numbers. To these Italian cities we are also indebted for 
much that is in our modern law. It was here that the law of commercial 
paper, bills of exchange, drafts, checks, notes, and insurance policies 
originated. These trading cities, especially Venice, exercised tremen- 
dous governmental powers and functions and built up a strong central- 
ized despotism. The aristocracy of birth and culture was succeeded by 
the aristocracy of corporate wealth, and this class so used its power to 
intrench itself that, despite its decadence, nothing but the daring deter- 
nination of the “Little Corsican” could overturn it. Mayor McClellan’s 
recent book on the “Oligarchy of Venice,” is worthy of a perusal on this 
point. 

Later in the Middle Ages organizations in the form of guilds of 
workmen gained great strength and exercised important influences on 
legislation and the commercial life of the world, being especially strong in 
England and France, though in England they came to an end long before 
those of France, the period of transition in England being between 1150 
to 1450. In 1582 Henry ILI. of France, authorized the organization of 
workmen into corporations in the several cities, and in the Eighteenth 
century the entire trade of Paris was in the hands of six great and forty- 
four lesser corporate bodies. The French guilds seem to have enjoyed 
great privileges and immunities, and were often independent of the 
municipal authorities and outside the jurisdiction of the courts. Their 
powers increased with age until their exactions became burdensome and 
overbearing, but, with the spread of the spirit of individualism and popu- 
lar liberty, their powers diminished, and the last of the exclusive guild 
corporations were destroyed in the upheaval of the French Revolution, 
and their downfali confirmed by reform !egislation thereafter passed. 
During the feudal period the tendency was to concentrate political power 
in the cities, and the kings sought to neutralize this by chartering great 
business corporations for adventure and foreign trade. 

Thus we see the origin of those powerful companies, among the first 
being the Hanseatic leagues, that were nothing more than great commer- 
cial bodies, whose political strength came as a result of their success in 
commerce. The first of these great trading companies was authorized 
in 1216 and again in 1248, and came into being in Burgundy under the 
name of the “Brotherhood of St. Thomas a’ Becket of Canterbury,” the 
name showing the curious influence of religion on a company of this 
character. In 1348 the corporation was transferred to England, and its 
charter confirmed by Edward III., and later by Henry VII., who changed 
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its corporate name to one more in keeping with its character—‘“The 

ferchant Adventurers of London.” Without their permission it was 
impossible to trade, and Gross, in his work, “The Guild Merchant,” 
shows their rapid growth, for, by the end of Elizabeth’s reign, they con- 
trolled five-sixths of the foreign trade of England, and paid dividends into 
the hands of but two hundred stockholders. As exploration increased 
the opportunities for trade and settlement, many new companies were 
organized. Elizabeth chartered the Hudson Bay Company in 1670, 
which is still in a flourishing condition, and then, as now, controlled the 
fur trade of the Canadas. The British East India Company came into 
existence at about this time, and had a wonderful history. It suffices to 
say of it that it controlled the trade in India, and, by its policies and 
conflicts, kept out the French and other nationalities, and secured this 
vast and ancient empire for the British Crown. These companies also 
had power to govern their several territories, and spheres of influence, 
and many of the English colonies in America were planted by corpora- 
tions operating under royal charters similar to that of the East India 
company. 

The promoters of the Plymouth Colony were known as the Mer- 
chant Adventurers, and had a capital stock of £7,000, and many exclusive 
privileges of trade. 

The Dutch, at this time a great maritime people, were not behind in 
trade and colonization, and the Dutch East India Company, after much 
jobbery, log rolling and political trickery, secured a charter and certain 
exclusive trade rights in the new world, and the outcome of their efforts 
was the first settlement on Manhattan Island, and the voyage of Henry 
Hudson up the river that bears his name. It is worthy of note in this 
connection that New Amsterdam received its charter in 1652, and thus 
became the first city organized in this country. This company also 
secured the spice trade of the East India Islands for the Dutch, and was 
instrumental in transferring the sovereignty from the natives to the 
Dutch, who have made of the islands one of the great commercial assets 
of the kingdom. 

The Swedes also chartered a corporation for new world settlement, 
and it attempted the settlement of Delaware. 

Many French companies brought settlers to Canada and laid the 
foundations of New France. Many of these companies, especially in 
England, were, as a rule, not founded upon sound business principles, 
and reflected the prevailing tendency of the age towards speculation and 
gambling, and, like the ill-fated South Sea Company, proved disastrous 
to all concerned but the promoters. The failure of these companies with 
the resulting loss to the shareholders made corporations very unpopular, 
as two brief extracts will tend to prove. Daniel Defoe, in his essay on 
“Projects,” says: “Here begins the forming of public joint stocks which, 
together with the East Indian, African and Hudson Bay Companies 
before established, beget a new trade which we call by a new name stock 
jobbing, which was at first only the simple occasional transferring of 
shares from one to another, but by the industry of the exchange brokers, 
who got the business in their hands, it became a trade, and one perhaps 
managed with the greatest intrigue, artifice and trick that ever any- 
thing that appeared with a face of honesty could be handled with. This 
stock jobbing and projectings are now grown scandalous.” 
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At a later day Lord Bathurst wrote: “All corporations of men are 
perpetually doing injustice to individuals. I have often reflected, from 
what cause it arises I know not, that though the majority of a society are 
honest men, and would act separately with some honesty and according 
to the rules of morality, yet conjunctively they are hard-hearted, deter- 
mined villains.” 

During colonial times many corporations were erected in the col- 
onies, both municipal and civil, sometimes by the governor or the repre- 
sentative of the Crown, sometimes by the colonial legislature, or again 
by the Crown itself. Many of the older colleges, such as Dartmouth, 
Harvard, and William and Mary received their charters at this time and 
from these sources. Among the first incorporations in the new world 
was that of the Ancient and Honorable Artillery Company which was 
chartered by Massachusetts in 1637, and is still in existence. Con- 
necticut chartered a corporation in 1732 to encourage fishing, etc., by 
virtue of the ambiguous language of which a bank was established. Ata 
later day, 1799, Aaron Burr secured a New York charter by a similar 
trick. He incorporated a company, the Manhattan Company, to supply 
New York City with water, and one of the provisions in the charter was 
to the effect that the company could use its surplus funds in any manner 
not inconsistent with the constitution of the United States or the laws of 
New York. Thus, by this joker phrase, as it is known in legislative par- 
lance, the Bank of the Manhattan Company was established, which 
exists in a flourishing condition to-day, and which, to keep its original 
charter with its broad privileges, maintains in New York a one-story 
building with a one-hundred gallon tank, ready at all times to supply the 
great city with water! 

The question of corporations was a prominent one in the delibera- 
tions and discussions of the constitutional convention, and both Madison 
and Pinckney introduced resolutions giving Congress express power to 
create these bodies, thus seeking to accomplish what some of our modern 
writers on the trust question would like to see to-day, an amendment 
passed taking away from the states the power to erect corporations and 
give the power to the national legislature. Owing to the prejudices that 
then existed against a strong centralized government, the matter was 
not acted upon, and Congress was not given direct power to legislate 
corporations into being, but almost immediately after the constitution 
went into effect they were created under the implied powers. Thus the 
first United States bank was chartered, which created such a heated and 
prolonged political discussion. The power is now general and almost 
unquestioned of Congress creating corporations for the purpose of car- 
tying out the direct grants of power given in the constitution. 

Having now traced very briefly the origin, development and prom- 
inent features of corporations, we will conclude by a hasty survey of the 
first attempts towards consolidation. At early common law all contracts 
in restraint of trade were illegal and void, but this old doctrine of the law 
is now obsolete, and it has been modified by many recent state decisions 
as the laws of trade have become better understood and the great changes 
in our commercial and social systems have taken place. The modern 
rule, as laid down in a New York case, is as follows: “The restraint, in 
order to be valid, must be only such as is necessary to afford a fair pro- 
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tection to the party in favor of whom it is given, and not so large as to 
interfere with the interests of the public.” 

Congress, to remedy the conflicting federal decisions, and urged on 
by party politics and sound sense, passed several laws and amendments, 
the law of 1892, known as the “Sherman Law,” or the anti-trust law, 
declaring all combinations in restraint of inter-state commerce illegal and 
void, and even made the law more drastic by coupling with it a criminal 
clause subjecting the offender to fine and imprisonment. This law has 
been construed to mean all combinations and restraints, whether reason- 
able in operation or not. This construction was placed upon the statute 
by the decision announced in the case of the Trans-Missouri Freight 
Association, and it caused much adverse comment at that time as it does 
to-day. 

The decision desired by corporate interests was that only contracts 
in restraint of trade, illegal at common iaw, were made illegal by this 
statute, thus recognizing reasonable restraints that were not an injury 
to the public, but this ci agen as aforesaid, the Supreme court 
repudiated. It is interesting to note in this connection that Senator 
Foraker introduced a bill in the emg session of the Senate, the aim of 
which was to accomplish some such resuit as this; in other words, to strip 
the Sherman law of its very usefulness. Thus we see that the federal 
rule differs from many of the state rules that recognize and enforce rea- 
sonable restraints. 

This is the law under which the Northern Securities case was settled, 
and the plan adopted by the railroads to consolidate in defiance of the 
state laws and the federal statute was condemned. 

The first attempt towards consolidation on a huge scale took place 
in October, 1887, when about twenty-five of the largest sugar refineries 
in the United States pooled interests under the name of the Sugar Re- 
finers’ Company. The method of their combination was as follows: The 
corporate stock of each corporation was transferred to a board of trus- 
tees elected by the directors of the corporation concerned. This board 
was composed of eleven to thirteen members, and was to take the capital 
stock of the different companies and, in exchange for it, issue trust cer- 
tificates to an amount not exceeding $50,000,000, at a par value of $100, 
the certificates to be issued to the companies composing the combine on 
a basis of distribution provided for in the articles. 

The trustees had full power to vote the stock, and could thus elect 
the board of directors of every company composing the combine; thus a 
continuity of management and policy was assured and the conflicting 
interests of all harmonized. Another novel feature of this quasi consol- 
idation was in the distribution of the profits ; all earnings arising from the 
business made by all the members were to be paid over to the trustees, 
who, after deducting necessary expenses, interests, and other fixed 
charges, were to declare a dividend and distribute the amount pro rata 
according to the number of trust certificates held. In June, 1890, the 
Attorney General of New York filed a quo warranto against the com- 
bine, and, after long litigation, it was declared illegal and dissolved on 
the ground that a corporation cannot enter into a partnership, and also 
on the further ground that a corporate charter is a contract made with 
the state and cannot be altered, amended, or the powers under it increased 
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without the consent of the state. The court in its opinion said: “The 
general principle may be regarded as established that corporations can- 
not, in a manner calculated to stifle competition, create a monopoly or 
combine their properties and interests, except by a completely authorized 
and regularly carried out consolidation. It matters not whether the 
agreement be entered into by formal corporate action, the corporation 
appearing as the contracting party, or whether by the shareholders in 
their individual capacities as shareholders, but with a view of bringing 
under one management the interests and properties of several corpor- 
ations.” 

In another early case the court held that a combination to control 
the manufacture and sale of all distillery products, and to dictate amounts 
manufactured and also selling price, was illegal as an attempt towards 
monopoly. In the Chicago Gas cases, where a gas company bought up 
the stock of its competitors, it was held that where a charter confers upon 
a corporation the power to maintain and operate works for the manufac- 
ture and sale of gas, it is not a necessary implication that the power to 
purchase stock in other gas companies should also exist. This decision 
was on the ground that a corporation, to become a shareholder in another 
corporation, must have express authority for so doing, especially where 
the object is to obtain control er affect the management of such other 
corporation. 

In the case of the Standard Oil Co. v. State of Ohio, it was held that 
an agreement by which shares are transferred to a board of trustees with 
powers similar to those in the Sugar Refiners’ case, tends towards a 
monopoly, and is void as against public policy. 

These were the first attempts towards consolidation on a large scale, 
and, indeed, some writers assert that the term trust is derived from the 
form in which these agreements were carried out, by the aid of trustees, 
as before mentioned. Unwise legislation has to some extent modified or 
destroyed these decisions, and sometimes powers have been given of a 
far-reaching character, that seem to be really in excess of what a sound, 
thorough, progressive, conservatism would dictate. But there is an offset 
to the sometimes radical action of state incorporation in the fact that a 
corporation may be excluded from a state other than its home state, 
unless it is an instrument of the general government, or engaged in inter- 
state commerce, and other states may impose terms upon such corpora- 
tions as are desirous of doing business within their jurisdiction, the terms 
generally being a tax on capital, or, as in the case of insurance corpora- 
tions, a deposit with the Secretary of State. 

The modern trusts differ from the first attempts, in that to-day the 
individual corporations lose their separate identity, and are consolidated 
into One giant corporation, with a single board of directors, this being 
possible under the general corporation laws of the various states. The 
objects the modern trust seeks to accomplish have been recognized, as 
witness these two standard definitions. The American and English 
Encyclopedia of Law gives the definition as follows: “An organization 
of persons or corporations formed mainly for the purpose of regulating 
the supply and price of commodities.” Dos Passos, on “Commercial 
Trusts,” gives the following: “Any combination of producers for the pur- 
pose of controlling prices and suppressing competition.” 
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A great many states, notably in the South and West, have passed 
special laws dealing with the question of combined capital, but in many 
instances they have been hasty and ill-considered, and too radical in 
phraseology, and most of them have been declared unconstitutional. 
The question is still an open one, both in the form of politics and the 
domain of law, and depends for its solution upon the genius and the wise 
and conservative statesmanship of the future. 


THEODORE D. GOTTLIEB. 
Newark, N. J., March 18, 1904. 





HENEY WERPUPP, ADME., etc. . NORTH JERSEY STREET RAILWAY CO; 
EVAN H. EASTWOOD, ADMRE.., etc. . SAME. 


(Essex Circuit Court, May 13, 1904 ) 


Death— Damages—Setting Aside— Verdict. 
On rule to show cause. 
Mr. Warren Dixon for Werpupp. 
Messrs. Lindabury, Depue & Faulks for defendants. 
Mr. Samuel Kalisch for Eastwood. 


ADAMS, J.: I will take this opportunity to decide two matters that 
have been pending before me, raised by rules to show cause, in the cases 
of two death claims: The case of Werpupp v. North Jersey Street Rail- 
way Company, and the case of Eastwood v. North Jersey Street Railway 
Company. 

The cases are similar,and yet different. Two young persons, pupils of 
the High School, the young man in his sixteenth year, the young woman 
about nineteen, were killed in the same accident from causes that led the 
defendant to admit liability; so that the only question has been the 
amount of the damages recoverable under the Death act. Each was an 
only child. The verdict in the case of young Eastwood was $6.000, the 
next of kin being his father. The verdict in the case of Miss Werpupp 
was $5,000, the next of kin in that case also being the father. The fath- 
ers were about the same age, Mr. Eastwood being forty-five and Mr. 
Werpupp about forty-six. The question in each case is the pecuniary 
value to the next of kin of the life that was thus lost. 

I will first speak as to the Eastwood case. This verdict of $6,000 
has never seemed to me to be obviously too large. My first impression 
was that it might stand consistently with established rules. Reflection 
has not altered that opinion. The case proved by the plaintiff was an 
exceptional one. 

Young Eastwood was, as I have said, in his sixteenth year, was in 
good health, a creditable scholar, of excellent character, in every way an 
admirable young man, of high promise. While it would be too much to 
say that the evidence showed that he was a genius, it does appear that 
he was interested in and had some aptitude for mechanical construction, 
and had to some extent employed his ingenuity in aid of his father’s 
business. 

His father is a healthy man, forty-five vears old, a member of a 
firm consisting of three members, known as Eastwood & Park, which 
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employs about one hundred and twenty-five hands, and carries on in this 
city a large and profitable business in manufacturing jewelry and nov- 
elties. 

The jury may have concluded that, after making due allowance for 
the uncertainties of human existence, these things were naturally prob- 
able: That the joint lives of the father and son would continue for twenty 
or twenty-five years; that the son, after completing his education, would 
learn the trade and enter the business; that the business would continue 
during the joint lives of the father and son and would be prosperous; 
that the son’s services would be useful to the firm, and that his high char- 
acter, enterprise and practical ingenuity would tend to extend the busi- 
ness and make the share of his father more valuable; that the son, during 
his father’s life, would acquire some interest in the business; that the son, 
on the death or disability of his father, would succeed to his interest in 
the business. If the jury reached these conclusions, | agree with them 
so far. I think that they are all natural probabilities, although no one 
of them is a certainty—probabilities founded on a cheerful and hopeful, 
rather than a pessimistic and desponding view of the future. It therefore 
becomes a mere question of judgment to determine the probable busi- 
ness advantage to the father of the life of the son. The jury may have 
concluded that it would probably be a substantial advantage, expressible 
in terms of thousands rather than hundreds of dollars. This is a conclu- 
sion that does not seem to me manifestly erroneous. Indeed, I think a 
good deal may be said in its favor. 

Then there were the further questions whether the son would be 
able and likely to offer and the father to accept repayment of the amount 
spent on the son’s education or some part of it; whether, if the father 
should become incapacitated, the son would be likely to give him pecun- 
iary assistance and the father to need it, and whether the son, if he should 
die before his father, would be likely to give him something by devise 
or bequest. These three considerations last mentioned seem to verge 
upon the line between possibility and probability, and the jury deals with 
probabilities and not possibilities. Still, they were in the case. 

Now, the jury thought that the present value of $6,000 represents the 
worth of the father’s lost expectation of pecuniary advantage. It may 
fairly be supposed that the elements that they had in view were those 
that I have mentioned. Is it clear that the present value of $6,000 is an 
over-estimate of this tangible expectation plus the more shadowy con- 
tingencies of repayment, of bounty, of devise and bequest? It is not clear 
to me, and this leads me to discharge the rule. 

In the Werpupp case the verdict was for $5,000. The young lady 
was nineteen years old, very bright and promising, in good health, and 
expected to become a teacher. The father was in good health, about the 
age of forty-six, with a salaried position, giving him a moderate income, 
all of which he does not spend. This young lady might marry and she 
might not. A woman may become a bread winner; a man must be one. 
If she devoted herself to the career of teacher, as she might, and as she 
probably would if she had not married, she could after a few years have 
earned, if very successful, at most about $110 a month. This maximum 
figure is a possibility rather than a probability. After deducting her own 
expenses, she might have devoted the whole or some part of her surplus 
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earnings to her father, if he needed it and would accept it. This might 
have been by way of repayment of the amount spent on her education, or 
of bounty, or both. 

Having in mind the facts of the Eastwood case, and taking the most 
optimistic view of Miss Werpupp’s financial future that the facts seem to 
me to warrant, it seems to me that Mr. Eastwood’s expectation was at 
least twice as valuable as Mr. Werpupp’s expectation, and | cannot rec- 
oncile so large a verdict as $5,000, with the natural and reasonable prob- 
abilities of the case. 

I will therefore make the rule to show cause absolute. If the plain- 
tiff shall elect to take $3,000, the judgment may stand for that amount. 







CARL DRESSLER et al v. WILLIAM SELLERS et ai. 


(New Jersey Supreme Court, Middlesex Circuit, April Term, 1904.) 
Boycotting— Conspiracry— Employee and Employed. 

The above entitled suit was tried before Mr. Justice Fort and 
struck jury. It was an action by a firm of carpenters against members 
of Bricklayers’ Union, No. 27, of Perth Amboy, for damages alleged to 
have been done plaintiffs by the action of the defendants in prohibiting 
workingmen from working for the plaintiffs, or any sub-contractor who 
would take a contract with the plaintiffs. The facts otherwise are suff- 
ciently stated in the charge. 

Mr. Gilbert Collins and Mr. L. L. Hobart for the plaintiffs. 

Mr. Alan H. Strong and Mr. Joseph E. Stricker for the defendants. 

(CHARGE TO GRAND JURY.) 

FORT, J.: Gentlemen of the jury, we have reached the end of this 
interesting case, and, as one of the counsel has stated, novel case; and, in 
a few moments the court will commit the case to your hands for your 
verdict. 

The plaintiffs are partners engaged in the business of carpenters 
and builders, and the defendants are by trade masons and bricklayers. 
The declaration alleges that the defendants, and others, combined to- 
gether and organized a trade union of masons and bricklayers, consisting 
of nearly all the masons, bricklayers and plasterers of the city of Perth 
Amboy, in the county of Middlesex. It then proceeds as follows: “Where- 
upon the defendants, being officers or agents of the said trade union, did 
combine and conspire together for the purpose, among other things, of 
unlawfully extorting money from the plaintiffs by methods of boycotting 
and blackmailing, and agreed, in furtherance of that design, with each 
other and with other members of the said union, to boycott the plaintiffs 
and injure their business, and in pursuance of said combination and con- 
spiracy said defendants did demand of the plaintiffs that they should pay 
to the defendants, or to the said union, fifty dollars, although the said 
defendants or said union had no lawful or just claim whatsoever upon the 
plaintiffs to pay the same. And that, in furtherance of said conspiracy, 
upon the plaintiffs’ refusing to pay such unjust and unlawful demand, did 
notify all masons and bricklayers in their said union not to work on any 
building whereon the plaintiffs might be employed, and did further notify 
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all persons who might have occasion to employ plaintiffs or to enter into 
contracts with them, in their business, not to do so under peril of the 
obstruction of their work by the concerted refusal of the masons and 
bricklayers in said union to take any part of said work on any building 
whereon the plaintiffs might be contractors.” That is the allegation 
made by the plaintiffs’ declaration, upon which they base their right of 
action. To that the defendants plead the general issue, that is “not 
guilty.” 

The proof in this case establishes that the plaintiffs are a partnership 
of contracting carpenters engaged in business since 1902. The proof 
also shows that the defendants and others have organized what is known 
as the Bricklayers’ and Plasterers’ Protective Union, No. 27, the juris- 
diction of which is stated in their constitution to be the city of Perth 
Amboy and the township of Woodbridge. The object of the union is 
stated to be: “To obtain by all legal means a fair remuneration for our 
labor and to assist each other in obtaining it.” 

A trade union is not illegal. The objects stated in this one are per- 
fectly proper, as the court has read them to you. Every man has the 
right to control his own labor and to agree with any other man or nym- 
ber of men as to the rate he and they will charge for it and the terms upon 
which they will give it. A combination to carry out such an agreement 
is not unlawful, either by the civil or criminal law of the state. Nor isa 
combination not to work for any particular man or firm or corporation 
unlawful. A man owning his own labor has the right to agree as to it, 
and for whom he will employ it, and neither he, nor his fellows with whom 
he so agrees, can be adjudged to have done any illegal act by such agree- 
ment. He cannot, however, without civil liability, either alone or in 
combination with others, maliciously seek to injure any individual, firm 
or corporation by preventing such individual, firm or corporation 
from carrying on its business, or by preventing others, so dis- 
posed, from working for or engaging in contracting with such indi- 
vidual, firm or corporation. Every man, as I have just said, owns his 
own labor, and over it he has absolute control, and he may contract as 
to it as he will; but when he steps outside of this lawful right and 
attempts to direct another person, to the injury of a third, whatever he 
does in this regard, he does at his peril. 

The court of a sister state has said: “Freedom is the policy of the 
country. But freedom does not imply a right in one person, either alone 
or in combination with others, to disturb or annoy another, either directly 
or indirectly, in his lawful business or occupation, or to threaten him with 
annoyance or injury, for the sake of compelling him to buy his peace.” 
There is equal freedom in the right to carry on business in this country, 
as in the right to sell one’s labor. A calling, a business or a profession 
chosen and followed, by our law, is property. That doctrine was de- 
clared in the State v. Chapman, in the Court of Errors and Appeals at 
the last term. 

Our constitution declares that among the natural and inalienable 
rights of all men is the right of “acquiring, possessing and protecting 
property.” A business which one has built up cannot be taken by the 
state without compensation. Nor can it be destroyed by malicious acts 
done for that purpose without the destroyer being answerable in damages 
for the injury done. 
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It will thus be seen that the gravamen of this action is malice. To 
permit a recovery, in this case, you must be satisfied, from the proofs, 
that the intent of the defendants was to do evil to the plaintiffs. That 
their conduct was the result of ill-will. The declaration charges a con- 
spiracy. But that fact has no bearing upon the question of damages. 
It may be alleged in the pleadings, but, of itself, it shows no additional 
cause of action. If the cause of action does not exist against these per- 
sons without the conspiracy, it does not exist because of the conspiracy. 
An act which, if done by one alone, would not give ground for an action, 
will not give ground for such action if done in combination with others. 
The gist of this action is not, therefore, a conspiracy, but the damages 
done to the plaintiffs. 

In order to entitle the plaintiffs to recover, two facts must be proven 
by the evidence to your satisfaction. First: That the plaintiffs have 
been injured in their business by the unlawful acts of the defendants. 
Second: That the acts done by the defendants were prompted by malice 
and ill-will, with the purpose of injuring the plaintiffs’ business. If the 
evidence satisfies you of these two facts, the plaintiffs may recover against 
all the defendants, if you think all are participants, or against such of the 
defendants as you may think were such participants. 

In considering the evidence you are to consider it as applicable to 
each defendant, and treat each defendant as if he were before you in a 
separate trial, and as if he were the only defendant. There must be no 
verdict against any defendant not proven to have been engaged in the 
acts which you may find to have maliciously caused this injury. If you 
find the acts done were done in combination and in pursuance of a con- 
spiracy in which all the defendants were engaged among themselves, or 
with others, your verdict may be general against all, or, if you find other- 
wise, it may be against any one or more of the defendants whom you 
think and find under the proof to be responsible. 

Just a brief reference to the facts. The proof of the plaintiffs is 
that the defendants, acting through their union, imposed a fine or what 
they call “a bill of damage” upon the plaintiffs, and from thenceforth 
proceeded to boycott the plaintiffs in their business until and unless said 
fine was paid. The plaintiffs further contend that the result of this 
unjust and unlawful demand, with which they refused to comply, was 
that their business was ruined for a period of time, somewhat less than a 
year, prior to the institution of this suit; and that the resultant loss was 
as stated in the proofs. The defendants admit the imposition of the 
“bill of damage” of fifty dollars, and that it had never been removed up 
‘to the time of the institution of this suit. The proof seems to establish 
the fact (this, however, is for you to say), that the plaintiffs, for this refusal 
to pay the bill of damage, were unable to secure any business in Perth 
Amboy because of the threat of the defendants, or some one of them, that 
no union workmen would work for them or with them, or with any other 
sub-contractor contracting with them, until such bill of damage was paid. 
The result of which was, if you find these facts to be true, that no union 
workmen would work for the plaintiffs or for any other contractor who 
contracted with them upon any building to be constructed by them in 
Perth Amboy. 
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I am unable to find in the constitution of the defendants’ union, or 
in the law of the land, or the statute of this state, or any custom of the 
trade as proven in this case, any justification for the imposition of the 
fifty dollars’ fine or bill of damage laid against the plaintiffs by the de- 
fendants’ union. The plaintiffs were under no legal obligation to recog- 
nize it or pay it. No man can be compelled to pay tribute to another 
man or set of men without his consent, or unless he is under some legal 
obligation that makes him responsible therefor. Upon the question of 
the imposition of the bill of damage and its purpose, the minutes of the 
union seem unobscure. They will be before you. You will see all that 
was done with relation to the imposition of the fine. The minutes that 
have been introduced in evidence here have been copied out and you 
can look over them if you desire. What was the purpose of imposing 
this fine, or bill of damage? Evidently to punish the plaintiffs for some- 
thing they had done; and that something seems to have been that the 
plaintiffs objected to the defendant, Sellers, interfering with workingmen 
on the premises on which the plaintiffs had a contract. Dressler used 
force to put Sellers off the premises. That may have been cause for 
Sellers to have a personal action against Dressler, or for Sellers, or any 

other member of the union who sympathized with him, to have refused’ 
to work for the plaintiffs or any other person who may have had a sub- 
contract with them, but that furnished no justification for the imposition 
of a fine and the insistment that it must be paid by the plaintiffs under the 
penalty of a boycott of their business. 

If you find that the refusal to pay the fine did result in the boycott 
alleged and did injure the plaintiffs’ business and was the result of malice 
on the part of the defendants, or any of them, the plaintiffs may recover 

against all whom you find to have participated therein, and who have 
been guilty of malice in carrying out the imposition and enforcement of 
the payment of the unlawful bill of damage, or fine. This brings us to 
the question of what constitutes malice ‘in a case of this kind. One 
cannot be guilty of malice without he intends that what has resulted shall 
result. Intent is an operation of the mind, and we can only gather it 
from what one does or says. We cannot look into our minds or the 
minds of one another; I cannot tell what is in your minds and you cannot 
tell what is in mine, but we gather what a man’s intent is by what he does 
and what he says. 

Whether the act of a person was intentional and malicious, must, 
therefore, be determined by what he does and says. Take this for the 
rule; what would a reasonable man say was the motive from the words 
spoken and the acts done? As twelve men sitting here for the purpose 
of determining this case upon the evidence, what do you say, upon the 
testimony, as reasonable men, was the motive and purpose of these 
defendants in this case in doing the acts which they did? Did the 
defendants intend to do an injury to the plaintiffs in this case and was 
that intent willful? 

When we speak in this connection of an act done with a malicious 
motive, it does not necessarily imply that the defendants were actuated 
in their proceedings by spite or malice against the plaintiffs—that is, 
these contractors—in the sense that their motive was to injure them per- 
sonally, but that they desired to injure them in their business in order 
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to force them not to do what they had a perfect right to do, or to do that 
which they were not legally required to do. Whether the defendants in 
this case, or any of them, sought to injure the plaintiffs, or either of 
them, personally, is of no concern. But if the evidence satisfies you that 
their purpose was to cripple the business of the plaintiffs in order to com- 
pel them to accede to their views and to pay the fine, or, in default 
thereof, injure them in their business, you may determine that it was 
their intent to do that thing. And if you find that was done intention- 
ally, and with ill-will against the plaintiffs, that is malice; or it is con- 
duct from which you may find malice to have existed. A man is pre- 
sumed to intend what is the natural consequence of his act. 

Upon the question of the defendants’ malice, you should consider 
the arrangement with relation to an apology to be made by the plaintiffs 
and its non-acceptance by the defendants, and the conduct of the defend- 
ants in relation thereto; and the reasonableness of the apology claimed 
to have been made by the plaintiffs and the fairness and good faith of the 
defendants in rejecting the same. What was the condition of things 
with regard to this apology? The making of the apology would not have 
justified any injury which had resulted to these plaintiffs from the impo- 
sition of the fine, and the continuance of the boycott. Not at all. but 
upon the question of malice in this case, the court says to you to con- 
sider that, and see whether or not the plaintiffs did what they thought 
was right, and what reasonable men would have done, in the way of an 
apology, and, whether the conduct of the defendants in failing to accept 
that was in good faith; all this may in your judgment have a bearing upon 
the question of malice or ill-will in the defendants. It is conceded that, 
up to the time of the institution of this suit, the fine had not been 
removed, and all that occurred in relation to the apology simply bears 
upon the state of mind of the parties to this transaction, and in that light 
you should consider it. 

The defendants excuse their acts, as I understand their counsel, on 
two grounds. First: That they only acted as the agents of the Brick- 
layers’ and Masons’ Protective Union, No. 27, and, secondly, that they 
would have withdrawn this bill of damage of fifty dollars if Mr. Dressler 
had apologized to No. 27 for his offense. The first ground furnishes no 
legal excuse. As to the second, the Union declared on March 17, “But 
that, as a suitable apology has not appeared, the case stands as it was.” 
That is, the bill of damage stood. On the 21st of July (the last ref- 
erence to it, I believe) the Arbitration Board reported “that the apology 
of D. & H. (Dressler & Hellender) was all right except the clause that 
our delegate should ask their permission to go on their work to see any 
mason.” 

I am not going into the details. You have heard the testimony with 
relation to it and I am only calling your attention to it. The failure 
of Dressler and Hollender to apologize would furnish no legal excuse. 
What occurred as to the apology, as I have already said, is only import- 
ant on the question of mlice. If you find injury to the plaintiffs by some 
or all of the defendai.s, and that such injury resulted from the ill-will 
and malice of the defendants, you will take up the question of damages. 
What the plaintiffs have lost by the injuries resulting from the defend- 
ants’ acts, between February 12, 1903, and the commencement of this 
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suit is the only subject matter of consideration for damages by you. 
Damages, gentlemen, are of two classes: Compensatory and punitive or 
punishment. 

In this case the court feels it to be its duty to say to you that the 
court does not think that vindicitive or punishment damages should be 
imposed upon these defendants. You have a right to differ with the 
court on that. You are the judges, possibly; but it appears to the court 
that the damages in this case should be limited to compensation. What 
have the plaintifis lost because of the injury to their business, done by 
these defendants, or any of them? ‘That is to be the measure of damages. 
You will take the contracts plaintiffs claim to have lost, as they have been 
referred to here. You have heard the testimony of the plaintiffs, you 
have heard what they say they have lost, and you have heard what they 
did during the year previous; you have heard the state of their business, 
and you are to determine from the evidence, as best you can, bringing 
your good sense to bear upon the question, what is a fair and just com- 
pensation to these plaintiffs for the injury which resulted to them in their 
business by the acts of the defendants. Be fair and just about it, because 
you are not to punish anybody; simply to do what is right, and if you 
reach the conclusion that any damages are to be awarded, let those dam- 
ages be arrived at on a reasonable basis, under the evidence, and be for 
compensation only. 

I decline to charge the requests submitted by either side except as 
I have already charged. (There was a verdict for the plaintiffs for five 
hundred dollars). 





ELLA B. GRIFFITHS v. IDA BURTIS AND BDWARD E. BURTIS. 


(New Jersey Supreme Court, Bergen Circuit, April 23, 1904.) 
Warranty—Breach of Covenant—Married Woman’s Act—Damages. 


Messrs. Shafer & Conkling for the plaintiff. 


Mr. J. W. Miller for the defendants, 


PITNEY, J.: By consent of parties this action was tried before me 
without a jury, pursuant to P. L. 1903, p. 579, Sec. 154. The action is 
brought for breach of a covenant of warranty contained in a deed of 
conveyance made by the defendants to Sarah M. Burtis, who afterwards 
conveyed to the plaintiff. The defendants are husband and wife. The 
deed which contains the covenant is dated October 3, 1892, was made for 
the expressed consideration of $1,200, and conveys a lot of land at Allen- 
dale, Bergen county, New Jersey, on which stood a dwelling house 
known as the Little House. The property was conveyed to the defend- 
ant, Ida Burtis, by one Lydecker, by deed dated October 3, 1892, being 
the same date as the deed just mentioned. On receiving the conveyance 
from Lydecker, the defendants gave back to him a mortgage to secure 
$500, being the entire purchase price; the mortgage covered also a farm 
in Allendale that had been previously conveyed by Lydecker to Ida 
Burtis, and which was subject to a prior encumbrance given by the 
defendants to Lydecker. The Little House and lot when conveyed by 
the defendants to Sarah M. Burtis was subject to the Lydecker mort- 
gage of $900, and this mortgage was not excepted from the covenants 
contained in the deed. 
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Sarah M. Burtis and her husband conveyed the Little House and 
lot to Ella B. Griffiths, the plaintiff, by deed dated September 19, 1900. 
This constituted the plaintiff assignee of the covenant of warranty. This 
covenant runs with the land, and inures to the benefit of the successive 
grantees of the estate. Chapman y. Holmes, 5 Hal. 20, 30, 34. After- 
wards, and in the year 1903, Lydecker filed a bill in chancery to foreclose 
his two mortgages, the first covering the Allendale farm, and the second 
covering the Little House and lot and also the farm. The defendants in 
the foreclosure were Ida Burtis and husband, Ella B. Griffiths and her 
husband, and another defendant. A final decree was made requiring 
that the farm be sold first, and afterwards, if necessary, that the Little 
House and lot be sold, to pay the moneys due to Lydecker upon the two 
mortgages. This decree was put into execution, resulting in a sale by 
the sheriff of Bergen county of both properties, the Little House being 
sold for a full consideration to Joseph W. Griffiths, husband of plaintiff. 

In my opinion this foreclosure sale renders the breach of the cove- 
nant of warranty as complete as if there had been a total failure of title 
in the estate of the grantee, followed by an actual eviction of the assignee 
of the covenant. A physical eviction is not essential to the action for 
breach of warranty. A constructive eviction arises where the title of the 
covenantee is absolutely divested by the legal enforcement of a para- 
mount title or encumbrance that is within the terms of the warranty. 
In this case the defendants covenanted that they would warrant, secure 
and forever defend the said lands and premises unto the grantee and her 
heirs and assigns forever against the lawful claims and demands of all 
and every person or persons, freely and clearly freed and discharged of 
and from all manner of encumbrances whatsoever. The enforcement of 
a prior encumbrance by foreclosure, resulting in the divestiture of the 
covenantee’s title, amounts to a virtual eviction. Stewart v. Drake, 4 
Hal. 139, 143; Carter v. Exrs. of Denman, 3 Zab. 260, 271; Kellogg v. 
Platt, 4 Vr. 328, 332; Zabriskie v. Baudendistel, 20 Atl. 163, 165; 19 Am. 
& Eng. Encycl. Law (1st Ed.) Title “Real Covenants,” p. 989, etc. — 

The defendants severed in their pleadings; they each set up non- 
breach of the covenant, which defense is above disposed of; and they each 
pleaded want of consideration, the husband further pleading that at the 
time of making the deed that contains the covenants he had not title to 
the land therein described. 

The statute (Gen. Stat., p. 1413, Sec. 72) provides that in every 
action upon a sealed instrument, the seal shall be only presumptive evi- 
dence of a sufficient consideration, which may be rebutted as if such 
instrument was not sealed. The Married Woman’s act (Gen. Stat., p. 
2013, Sec. 7) enables a married woman who joins with her husband in 
making a deed of conveyance of lands, to enter into any covenant of 
warranty as to the lands thereby conveyed; provided that such “cove- 
nants, except so far as relates to land or some interest therein owned by 
her in her own right, shall have no greater or other effect than to estop 
her and all persons claiming as her heirs, or by or through her, in the 
same manner as if she were a single woman.” Antecedent to that 
statute a married woman was neither bound nor estopped by any cove- 
nants contained in a deed of conveyance. Den. d. Hopper v. Demerest, 
1 Zab. 525, 541. So far as the personal covenants (aside from the cove- 
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nant of warranty) are concerned, it has been held by our Court of Chan- 
cery that the statute does not apply to married women living out of the 
state and domiciled in a state that does not authorize a married woman 
so tocontract. Wilson v. King, 8 C. E, Gr. 150, 155. As the defendant, 
Ida Burtis, resided in this state at the time of making the covenant sued 
on, and as the deed was executed in this state, no question of this sort 
can arise. She was also of full age at the time of the making of the deed, 
and so is bound by the covenant, so far as the statute authorizes her to 
bind herself. The effect of the proviso contained in section 7 (above 
quoted) is to leave a married woman still disabled to bind herself by a 
collateral covenant. It prevents her from guaranteeing the title of 
another person than herself in the land conveyed, and is analogous to the 
proviso contained in section 5 of the Married Woman’s act, that prevents 
such married woman from becoming accommodation endorser, guar- 
antor or surety. Gen. Stat., p. 2017, Sec. 26. 

The line of defense relied upon makes it necessary to inquiry into 
the history of the previous transactions between the defendants and 
Sarah M. Burtis, in order that light may be thrown upon the question of 
the existence of consideration, and its amount. The deed containing the 
covenant sued upon recites that the consideration was $1,200, paid to the 
grantors. ‘This is presumptive evidence that there was a valuable con- 
sideration, amounting to that sum, and imposes upon the defendants the 
burden of proving the contrary. The deed contains no recitai of the 
source of the grantors’ title. But, as already mentioned, it clearly ap- 
pears that the land in question was conveyed by Lydecker to Ida Burtis 
by deed bearing date the same day with the deed made by the defendants 
to Sarah M. Burtis, 

Upon the question of consideration the following facts appear from 
the evidence: Sarah M. Burtis is the mother of the defendant, Edward 
FE. Burtis; she has other children, among whom are the present plain- 
tiff, Mrs. Griffiths, and a son, Byard Burtis. lor some years prior to the 
year 1889 Sarah M. Burtis was the owner of a house and lot (known as 
the Old House) on Ridge road in the borough of Rutherford. In 1889 
she sold this property to a Mrs. Cooke for $2,500, through the agency 
of her son Edward, and Edward received and retained $1,300 of the 
purchase money, holding it admittedly in trust for his mother. At the 
same time Byard Burtis held title to another lot on Ridge road in Ruth- 
erford, and by agreement between Byard, Edward and their mother a 
new house was constructed on Byard’s lot, in part with Edward’s money, 
and in part with his mother’s money that he held in trust. For two or 
three years the new house was used and occupied as a home by Sarah M. 
Burtis and her husband, her son Edward E. Burtis and his wife (the now 
defendants) and Byard Burtis. Upon the admitted facts, Byard Burtis 
held title to this property in part for himself and in part as trustee for his 
mother and for his brother Edward. The amount of money that Edward 
had received for his mother’s account out of the purchase price of the 
property sold to Mrs. Cooke was $1,300, but Edward claimed to have 
expended $100 in a search upon the new property on Ridge road, and 
this by consent was charged to the mother, so that all these parties 
recognized that she, Sarah M. Burtis, was entitled to a lien upon or 
interest in the lot held by Byard Burtis to the extent of $1,200, and that 
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Edward Burtis was personally responsible to his mother for the same 
sum. 

In June or July, 1892, an arrangement was made between Sarah M. 
Burtis, Byard Burtis, Edward E, Burtis and Ida Burtis (Edward acting 
as agent for his wife, Ida) that the farm at Allendale should be purchased 
from Lydecker, and that title thereto should be taken in Ida Burtis’ 
name; that in part payment to Lydecker for the farm, Byard Burtis 
should convey to Lydecker the new house and lot on Ridge road in 
Rutherford. Byard objected to making the deed to Lydecker unless 
and until the $1,200 due to his mother out of the Ridge road property 
should be paid or secured to her, and thereupon Edward Burtis, acting 
in his own behalf and as agent for his wife Ida, in order to induce Byard 
to execute the deed of the Rutherford property to Lydecker, agreed that 
the $1,200 should be made good to his mother in the following manner: 
That the Little House should be purchased from Lydecker at $900; that 
$300 should be spent upon it in repairs and improvements, and that the 
property should then be made over to Sarah M. Burtis, free and clear of 
encumbrances, in satisfaction of her claim. Relying upon this agree- 
ments, Byard conveyed the new Ridge road property to Lydecker by 
deed dated July 11, 1892, and Lydecker in exchange therefor conveyed 
the Allendale farm to Ida Burtis. The new Ridge road property at 
Rutherford formed the sole consideration for this deed, save a purchase 
money mortgage for $3,000, which Ida and her husband gave to 
Lydecker at the time she received the deed. Ida Burtis and her hus- 
band removed from Rutherford to the farm at Allendale, and made their 
home there at least until the foreclosure proceedings of 1903, if not there- 
after. 

The evidence renders it clear that Edward Burtis purchased the farm 
from Lydecker and placed the title in his wife’s name for her own benenht. 
This was done with her full knowledge and consent. Ida Burtis paid no 
part of the purchase price of the farm; the entire consideration, so far as 
paid, proceeded from her husband. All this was freely acknowledged by 
Ida Burtis when she was first called as a witness in her own behaif. 
After rebuttal evidence had been introduced by the plaintiff, she was 
recalled to the witness stand, and then, having seen the effect of her 
acknowledgement that she knew the Allendale farm had been placed in 
her name, she undertook to qualify her former evidence. I am satisfied, 
however, that her original statement is correct, and that she knew all 
about the purchase not only of the farm but of the Little House, and 
knew that both titles were taken from Lydecker in her name. 

It is also clear that in the purchase of the Allendale farm, Edward 
3urtis was acting as his wife’s agent. Even were this not the fact, it 
would apparently make little difference, inasmuch as she furnished no 
part of the consideration, and took the property as a settlement from her 
husband. She was a mere volunteer, and her title was subject to any 
equitable burdens that her husband imposed thereon as a means of pro- 
curing the title that he vested in her name. Among these burdens was 
an equity in favor of his mother to be reimbursed for the $1,21) that she 
was entitled to have out of the proceeds of the Rutherford property when- 
ever sold. Therefore Edward’s agreement to reimburse his mother to 
that extent by making over to her the Little House at $900, with $300 
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improvements thereon, created an equitable lien upon the title that Ida 
Burtis took in the Allendale farm, analogous to a resulting trust. It is 
clear from the evidence that the conveyance of the Little House to Sarah 
M. Burtis was voluntarily made by Ida and her husband in fulfillment of 
the husband’s previous agreement, and in exoneration of the farm prop- 
erty of Ida from the acknowledged equity that existed against it in favor 
of Sarah M. Burtis. 

On October 3, 1892, as already mentioned, title to the Little House 
and lot was acquired from Lydecker in the name of Ida Burtis at the 
price of $900, and at or about the same time repairs and improvements 
amounting to $300 were put upon it by Edward E. Burtis, or by Ida 

surtis. Ida Burtis and husband conveyed the Little House to Sarah M. 
Burtis for the expressed consideration of $1,200, and Sarah accepted that 
conveyance in satisfaction of her claim against Edward, and of her 
equitable lien therefor upon Ida’s Allendale farm. If Ida or Edward had 
paid Lydecker the purchase price of the Little House, all would have 
been well; but instead of paying him, they gave him a purchase money 
mortgage for the entire amount, and a foreclosure of that mortgage sub- 
sequently swept away the entire estate that was intended to be con- 
veyed to Sarah. 

After the making of the deed to Sarah which contains the covenants 
now sued on, Ida Burtis said to her: “We have now provided you a nice 
little home for the rest of your life;” and also said to her that she and 
her husband had been compelled to put a mortgage on the farm in order 
to pay for the Little House. This was true in the sense that the mort- 
gage to Lydecker on the Little House covered the farm also; but the 
defendants entirely withheld from Sarah Burtis the information that the 
mortgage also covered the Little House. Had she known of this at the 
time, she might have disavowed the transaction and pursued her remedy 
against Edward for a recovery of the $1,200, and enforced her equitable 
lien for a like amount upon the farm that stood in the name of Ida. 

Upon the hearing 1t was claimed in behalf of Ida Burtis that she 
did not in truth own the farm, but held the title thereto only for the 
benefit of the husband. But as the legal title was in her name, this ver- 
bal declaration is of no avail to evidence a trust in the husband’s behalf, 
unless it were a resulting or constructive trust. Gen. Stat., p. 603, Sec. 
3. Now, where the wife’s money or separate estate pays for land to 
which the husband takes title, a trust results in favor of the wife. 
Lathrop v. Gilbert, 2 Stock. 344; City National Bank v. Hamilton, 7 
Stew. 158; Irick v. Clement, 4 Dick. 590; Condit v. Bigalow, 19 Dick. 
504,506. But the rule is quite otherwise when the husband uses his own 
money or property in purchasing real estate and has the title placed in 
his wife’s name. There the presumption is that he intended to bestow 
the property upon her as a gift or settlement. Read v. Huff, 13 Stew. 
229, 234; Whitley v. Ogie, 2 Dick. 67; Pom. Eq. Jur. (2d ed.), Sec. 1039 ; 
Duvale v. Duvale, 11 Dick, 375. 

The evidence in this case renders it clear that the parties intended 
the Allendale farm to be for Ida Burtis’ own benefit, and that she knew 
and assented to this, and knew and assented to the arrangements made 
by her husband with respect to the payment of the purchase price. It 
was therefore quite competent for her personally to assume the unpaid 
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portion of the purchase price, to wit, $1,200, due to her mother-in-law. 
In procuring title to the Little House for this purpose she procured it 
“in her own right,” within the meaning of the proviso of section 7 of the 
Married Woman’s act, and in conveying it to her mother with covenant 
of warranty against encumbrances, she was making a covenant in 
respect to the interest in the Littlhe House owned by her in her own 
right. I am satisfied from the evidence that Ida Burtis knew that the 
title acquired from Lydecker for the Little House and lot was taken in 
her name and for her benefit, in order to enable her to discharge her 
mother-in-law’s lien upon her farm, and that she assented to this arrange- 
ment with full knowledge of the whole matter. 

Nor was Ida Burtis, in thus assuming to discharge her land from a 
lien arising out of a debt that was her husband’s, making a contract of 
suretyship, within the prohibition of section 5 of the Married Woman’s 
act as amended in 1895 (Gen. Stat., p. 2017, Sec. 26). She was in effect 
only agreeing to pay the residue of the purchase price of her own farm. 
Upon the making of her covenant, her husband’s original liability to his 
mother became thereby extinguished, and there remained no longer any 
liability on his part save such as arose out of the covenant itself. Cowen- 
hoven v. Howell, 7 Vr. 323, at p. 327; Headley v. Leavitt, 55 Atl. 731, at 
p. 733. 

Moreover, were Ida Burtis’ covenant a contract of suretyship, it is 
within the saving of the second proviso of section 5 of the Married 
Woman’s act, as amended in 1895; for she directly received for the bene- 
fit of her own separate estate something of value on the strength of her 
contract. The consideration that she received was the release by Sarah 
M. Burtis of her equitable lien upon Ida Burtis’ farm. This considera- 
tion amounted in value to $1,200, the precise equivalent of the amount 
to which Ida became bound by her covenant of warranty; and so this 
case does not present the vexed question upon which the Court of Errors 
and Appeals was divided in Vliet v. Eastburn, 35 Vr. 627, and which, per- 
haps, was not finally set at rest by the decision in that case. 

As to the defendant, Ida Burtis, therefore, the proofs establish the 
making, on an adequate consideration, of a covenant of warranty that it 
was within her power to make, and a breach of the warranty with conse- 
quent damage to the plaintiff, being assignee of the covenant. but in 
behalf of the defendant, Edward FE. Burtis, it is said that because Ida 

urtis was the real owner of the land conveyed, the defendant, Edward 
Burtis, is not liable upon the covenant of warranty because, as claimed, 
he had neither title nor possession, and so there was no privity of estate 
between him and the grantee, from which it is argued that his covenant 
would not run with the land to the benefit of the assignee of the estate. 
In support of this contention the case of Mygatt v. Coe, 152 N. Y. 457, 
is cited. That case was four times before the New York Court of Ap- 
peals, the previous decisions being reported in 124 N. Y. 212; 142 N. Y. 
78, and 147 N. Y. 456. The decision in 124 N. Y. 212 was rendered by 
a divided court, and was based upon the peculiar state of the findings of 
fact. The action was by an assignee of the estate against husband and 
wife for breach of a joint covenant of warranty, with respect to an estate 
in the land which the wife alone assumed to own, as appeared from the 
deed. The reasoning of the prevailing opinion is based upon the ground 
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that the husband had not assumed to grant any estate in the land, and 
that he did not deliver possession to the premises, possession having pro- 
ceeded from the wife. As neither the wife nor the husband had any 
estate whatever in the lands assumed to be conveyed, it is manifest that 
there was no privity of estate between either the wife or her husband and 
the grantee. The decisions cited as authority for the result reached 
related to covenants made by an entire stranger to the title. It seems to 
me that the reasoning of the dissenting opinion of Bradley, J., is the 
more convincing. He says (124 N. Y., at p. 235): “The rule that cove- 
nants run with the land as burden, was founded upon or deduced from 
the feudal law, where the relation of landlord and tenant existed. That 
rule is not applicable to conveyances in fee of the entire estate of the 
grantor. The covenants of warranty are purely a matter of contract 
between the parties to the deed of conveyance containing them, and 
being beneficial in their relation to the estate which the deed purports 
to convey, they become annexed to it when it passes from the covenantee 
to his assignee; and through the medium of the conveyance to the latter, 
become valuable to him in case of breach, while he retains the relation of 
grantee to the land, (Bingham Real Est., 429). This is not founded upon 
privity of estate with the covenantor, and it rests upon privity of contract 
for the reason only that the conveyance by the covenantee operates as 
an assignment by him of the covenants of warranty taken by the latter 
from his covenantor.” It will appear, I think, from an examination of 
= prevailing opinion in Mygatt v. Coe., as reported in 142 N. Y., at p. 

, etc., that the reasoning adopted at the time of the first decision was 
mer wholly satisfactory to the court, and was followed in the latter deci- 
sions only because it had become the law of the case. 

With all respect for that eminent tribunal, I must say that the rea- 
soning of the case is not satisfactory to me, and is unsupported, so far as 
I am aware, by other decisions. If the rule that privity of estate is essen- 
tial applies at all to covenants of warranty annexed to a conveyance of 
the entire fee, it relates solely to such privity as exists at the moment of 
making the conveyances. Moreover, the case before me is not within 
the rule of Mygatt v. Coe, because the deed from the present defendants 
to Sarah M. Burtis does not assume to convey the land as the land of 
Ida Burtis, and the deed contains no notice to the grantee that the title 
conveyed was held by Ida alone. It acknowledged receipt of the con- 
sideration by both grantors, conveys the land without making reference 
to the origin of the title of the grantors, and the covenants are that the 
grantors are owners, that they have power to convey, and that they will 
warrant, etc. Edward Burtis’ covenant, therefore, is not a collateral 
covenant, and while as between the parties he may be secondarily liable 
thereon, yet he covenanted as grantor, and the covenant inures to the 
benefit of any grantee of the covenantee. This is not a case of the bur- 
den of the covenant running with the land, as was Brewer v. Marshall, 
3 C. E. Gr. 337; 4 C. E. Gr. 587. Here the running with the land 
respects only the benefit of the covenant. A covenant of warranty is 
intended to operate in futuro, and unless it runs with the land it is of 
little or no advantage. Chapman v. Holmes, 5 Hal. 20, 30. After the 
immediate covenantee has parted with his title, he cannot have the land 
warranted to him; and if his grantee cannot have the benefit of the war- 


ranty, no one has the benefit of it. 
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This leads to the conclusion that the plaintiff is entitled to recover 
against Edward Burtis, as well as against Ida. 

The damages must include the value of the land conveyed at the 
time of the conveyance. This was $1,200. As the plaintiff and her 
immediate grantor had the full benefit of the land, without accountability 
for mesne profits, until the time of the foreclosure sale, | am inclined to 
think interest should be added only from the date of that sale, viz., 
October 1, 1903. As this point has not been discussed, I will hear coun- 
sel upon it if desired. . The plaintiff incurred $30 costs in the foreclosure 
suit, in establishing her equity to have the farm sold first in exoneration 
of the Little House. This amount with interest should be inciuded in 
the recovery. 

I will sign a postea accordingly. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions.) 


Building association—Mortgage foreclosure.—Upon the foreclosure 
by a building and loan association of a mortgage made to it by the 
defendant to secure a principal sum, with interest, an interlocutory 
decree pro confesso was taken, and an order of reference made to a 
master to report the amount of the principal and interest due. The 
master, in addition to these amounts, reported as also due to the com- 
plainant a sum of over two thousand dollars for “dues, fines and pre- 
miums in arrears,’ for which a final decree was entered. The defendant 
thereupon petitioned the Court of Chancery to correct its decree before 
the sale of the mortgaged premises to satisfy it, which prayer was denied, 
“without prejudice to the defendant to renew the application after the 
sale of the premises.” Held, that the merits of the defendant's petition 
should have been passed upon before the execution of the decree by the 
sale of the mortgaged premises. State Mut. Building and Loan Ass’n v. 
O’Callahan. (Mr. Warren Dixon for appellant. Mr. E. A. Armstrong 
for appellee). Opinion by GARRISON, J., September 9, 1903. 


Equity—Jurisdiction—Service on defendant.—1. A defendant is 
entitled to raise by plea the question of the jurisdiction of a court of 
equity, and to demand in limine the judgment of the court whether he 
should answer the bill. 2. Such a plea, showing lack of jurisdiction 
over the defendant, need not, in our practice, designate another tribunal 
in which he may be sued. 3. When the object of a bill in equity is to 
affect the claims of the defendant to property which is not located 
within the state, and the defendant is not a resident or citizen of the 
state, or is a foreign corporation, which has not subjected itself to the 
jurisdiction of the state, the court can require jurisdiction over the 
defendant only by service of process or notice within the state, or by 
the voluntary appearance of the defendant. Wilson v. American Palace 
Car Co. of New Jersey. (Mr. Edward Q. Keasbey for complainants. 
Mr. Robert H. McCarter for defendants). Opinion by DIXON, J., 
September 22, 1903. Swayze, Vredenburgh, Vroom and Green, JJ., dis- 
senting. 
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Note—Indorsement.—1. The M. Bank, of the city of Brooklyn, N. 
Y., received at its banking house, from C, in the regular course of busi- 
ness, in good faith, without notice of any infirmity in it, and in payment 
of an indebtedness then due to the bank from C, a promissory note, 
which the wife of C had endorsed in blank, and intrusted to him for 
the purpose of having it discounted for her benefit. Held, that, by the 
lex loci contractus, the bank was a bona fide holder thereof for value. 
2. One who indorses a promissory note in blank, and intrusts it to 
another to fill it up and have it discounted for his (the indorser’s) benefit, 
is liable upon it to a bona fide holder for value, who receives it before 
maturity, in the usual course of business, from the person to whom it 
was intrusted, notwithstanding that the latter has filled it up for, and 
fraudulently converted it to, a purpose entirely different from that for 
which he was authorized to use it. Mechanics’ Bank v, Chardavoyne. 
(Messrs. Lambert & Stewart for plaintiff in error. Mr. Albert C. Wall 
for defendant in error). Opinion by GUMMERE, C. J. Dixon, Garri- 
son, ort and Green, JJ., dissenting. 


Wills—Death of devisee—Lapsed devise—Where testator devised 
certain land to his brother, who died before the testator, and before 
the enactment of Act March 29, 1887 (P. L. 63), providing that in such 
event the property should descend to the brother’s heirs, the act did 
not apply and the devise lapsed. Reichle v. Steitz. (Mr. Edward Q. 
Keasbey for appellants. Mr. Louis Hood for respondent). PER 
CURIAM, November 17, 1903. 


Writ of error—Entry of judgment.—1. The common law practice 
requiring a rendition of judgment as a prerequisite to suing out a writ 
of error still prevails in New Jersey. 2. Practice act, Sec. 173 (P. L. 
1903, p. 583), provides that, in any action which has been finaliy deter- 
mined, until the clerk shali enter the record of judgment, the verdict or 
rule for judgment entered in the minutes shall be held in the court in 
which it is obtained to be the record of the judgment. Held, not to 
require the Court oi Errors and Appeals to treat a rule for judgment 
as the final adjudication of the cause, so as to obviate its actual entry 
as a prerequisite to a writ of error. Stein v. Goodenough. (Mr. Alan 
H. Strong for plaintiff in error. Mr. Samuel A. Patterson for defendant 
in error). Opinion by GUMMERE, C. J., December 21, 1903. 

Declarations of a testator are held, in Williams v. Miles (Neb.), 62 
L. R. A. 383, to be admissible to prove the existence of a lost wiil, 
although the contents thereof cannot be proved solely by such declara- 
tions. 


MISCELLANY . 


STATE NOTES. 3 and died two days later. It was 
Suse a case of suicide, and there are no 

Mr. Edward B. Kelly, a prom- reasons assigned. 
inent justice of the peace of Sum- A biography of the late William 
mit, Morris county, for the past Walter Phelps has been published, 
twenty years, shot himself on May written by Hugh M. Herrick, his 
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secretary and friend, of Bergen 
county. It contains four hundred 
and sixty-one pages, and is pub- 
lished for the family. 





A REVERSAL NECESSARY. 


While a case was being heard 
before the Supreme court at Bres- 
lau the other day, one of the wit- 
nesses made a remark which dis- 
pleased the presiding judge, and he 
exclaimed angrily: 

“You are an impertinent fellow, 
and I’ve a great mind to punish 
you.” 

“You have no right to use such 
language to me,” replied the wit- 
ness, “for I’m just as good as you 
are, and if you weren't on the 
Pench I'd teach you a lesson for 
insulting me in this manner.” 

Enraged at being publicly af- 
fronted, the judge stopped the pro- 
ceedings at once and sentenced the 
offensive witness to three days’ 
imprisonment for contempt of 
court. 

“Pardon me,” said the incorri- 
gible witness, “but, if you know 
anything of law, you must know 
that you cannot sentence me un- 
less you obtain the consent of the 
other judges.” 

This was true, and the judge 
hurried off to get his colleagues’ 
consent. In half an hour, however, 
he returned and coldly informed 
the smiling witness that his col- 
leagues did not agree with him, 
and that consequently he need not 
consider himself under arrest. 


MARRIAGE IN THE SOUTH. 

In Mississippi recently a justice 
of the peace, Mr. J., was holding 
his court, trying a case in the jus- 
tice of the peace room in the court 
house, when in walked a= sable 


couple, the man about sixty and 
the woman apparently well-grown, 
and it was soon made known to 
the court that the couple wished to 
be married. By common consent 
the judicial proceedings were sus- 
pended and the justice began to 
perform the marriage ceremony. 
When the justice reached that por- 
tion of the czremony where the wo- 
man promises to serve, love, honor 
and obey—just as the justice pro- 
nounced the word obey, the negro 
man in an earnest manner exclaim- 
ed: “Stop dar, parson. ‘Peat that 
last word agin, case I wants de lady 
to catch de full solemnity of der 
meaning. I’se been married be- 
fore.” 





THE PORTRAIT. 

We present to our readers this 
month an excellent portrait of Miss 
Mary Philbrook, who has the 
honor of being the first woman ad- 
mitted to practice in New Jersey. 

Miss Philbrook was born in 
Washington, D. C. She is yet 
young, but old enough to have 
achieved success in various depart- 
ments of legal practice ; in fact she 
has proven that a woman may per- 
form certain classes of work of a 
semi-legal, semi-philanthropic 
character which men cannot do as 
well. After the usual high school 
education in Jersey City, she stud- 
ied stenography and took a posi- 
tion with Messrs. Gaede and Min- 
turn, who were corporation counsel 
for the city of Hoboken. It was 
here that she became interested in 
the study of law, and after devot- 
ing five years, more or less, in prep- 
aration, Mr. Minturn, one of her 
preceptors, made application for 
her examination for admission as 
an attorney at the February term, 
1894. The matter came up for de- 





a a a oe ee 


MISCELLANY. 


cision before Justices Depue and 
Reed. A brief memoranda of the 
refusal of the motion may be found 
in 17 N. J. L. J. 202, and in one 
sentence the matter was summed 
up as follows: “We are of the opin- 
ion that until the legislature grants 
the privilege to women of becom- 
ing attorneys, the weight of reason 
and authority is against the exist- 
ence of the right.” No reasons 
were given except that the Court 
said: “We are of the opinion that 
the reasoning and conclusion of 
Gray, C. J., in Robinson’s case, 131 
Mass. 376, should be adopted.” It 
is needless to say that the refusal 
was not altogether unexpected, and 
yet was disappointing, not only to 
the applicant, but to some of the 
Bar of the state who had hoped 
that the Court would adopt the 
practice of some of the other states, 
notably of Connecticut, Wisconsin, 
Ohio and Pennsylvania. In the 
face of the contrariety of decisions 
which, at that time, were classified 
in the American and English Ency- 
clopedia of Law, Vol. 19, p. 404, 
our judges took the conservative 
ground, and held that the legisla- 
ture must expressly enact that wo- 
men might become attorneys be- 
fore the courts of New Jersey 
would sanction the innovation. 
The following year Assembly- 
man Drake, of Hudson county, in- 
troduced a bill in the legislature 
providing that no person should be 
denied admission to examination 
for license to practice law on ac- 
count of sex. The bill became a 
statute March 20, 1895 (G. S. 2603, 
Sec. 396). At the first term there- 
after Miss Philbrook again applied, 
passed an exceedingly satisfactory 
examination and obtained her cer- 
tificate. Thus, in June, 1895, the 
first woman was licensed to prac- 
tice law in this state. She was 
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widely congratulated. Since that 
time there have been subsequent 
admissions as follows, as appears 
from the “New Jersey Lawyers’ 
Diary and Bar Directory” for 1904. 
In 1897, Miss Mary M. Steele, of 
Somerville, and Miss Annie I. 
Keeler, of Camden; in 1898, Miss 
Mary E, Alward, of Elizabeth, and 
Miss Florence M. Rose, of New- 
ark; in 1899, Miss Beatrice May- 
baum, of Newark; in 1900, Mrs. 
Henry S. Alvord, of Vineland; in 
1901, Miss Nina L. Murphy, of 
Point Pleasant; in 1902, Miss Jes- 
sie Van Derveer, of Asbury Park. 
Only one of the foregoing has be- 
come a counsellor, namely, Miss 
Rose, in 1902. Miss Philbrook be- 
came a counsellor at the June term, 
1898. In all there appear to be 
nine women attarneys upon the 
New Jersey roll, and two counsel- 
lors. 

The subject of our sketch contin- 
ued with the Hoboken firm for a 
brief period, and then practiced by 
herself for one year in Jersey City, 
but subsequently removed to New- 
ark, practicing in the office of Mr. 
Frederick G. Burnham. Her pres- 
ent office is at 164 Market street, 
Newark. Among the corporations 
or associations with which her 
practice has been actively connect- 
ed have been the Legal Aid Asso- 
ciation, the State Board of Chil- 
dren’s Guardians, the State Chari- 
ties Aid Association, and the New- 
ark Christian Refuge. She is a 
member of the College Woman’s 
Club of Jersey City. Her pecu- 
liarly successful work for the past 
year or two has been that of proba- 
tion officer of Essex county. 

Miss Philbrook is fond of out- 
door exercise, inclusive of bicycling 
and golfing, and is somewhat an 
enthusiast on the subject of wo- 
man suffrage. 
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NEW JUDICIAL DISTRICTS. 


The new judicial districts and 
presiding Supreme Court Justices, 
as arranged by the Supreme court, 
are as follows: 

First Circuit—Atlantic, Cumber- 
land, Cape May and Salem coun- 
ties, Justice Francis J. Swayze. 

Second Circuit—Camden and 
Gloucester counties, Justice Chas. 
G. Garrison. 

Third Circuit—Monmouth, Bur- 
lington and Ocean counties, Jus- 
tice Charles E. Hendrickson. 

Fourth Circuit—Mercer, Hun- 
terdon and Warren counties, Jus- 
tice Alfred Reed. 

Fifth Circuit—Middlesex 
Union counties, Justice 
Franklin Fort. 

Sixth and Seventh Circuits—No 
changes. 

Eighth Circuit—Bergen, Morris 
and Somerset counties, Justice 
Abram Q. Garretson. 

Ninth Circuit—Sussex and Pas- 
saic counties, Justice Mahlon Pit- 
ney. 


and 
John 


NEW U.S DISTRICT COURT JUDGE. 


On June 1 President Roosevelt 
appointed Hon. William M. Lan- 


ning, of Trenton, U. S. District 
Court Judge in place of the late 
Judge Kirkpatrick. Judge Lan- 
ning took the oath of office on June 
6, and at once entered upon his 
cuties. 

Judge Lanning has served one 
term in Congress, and vacates that 
office in order to take this ap- 
pointment. He is 55 years of age, 
and in his prime. He’ was 
early in his legal career city 
solicitor of Trenton and later a 
judge of the City District court. 
He has been prominently identified 
with the law work in the state, and 
compiled, with Judge Vroom, of 
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the Court of Errors, the Supple- 
ment to the Revision of the Gen- 
eral Statutes of the State, and, 
later, a complete set of General 
Statutes. He is a director of the 
Mechanics’ National Bank, a mem- 
ber of the board of managers of 
the Trenton Savings Fund Society, 
a trustee of the General Assembly 
of the Presbyterian Church of the 
United States, one of the board of 
directors of Princeton Theological 
Seminary and a trustee of Law- 
renceville School. 





A NEW VICE CHANCELLOR. 


On May 24 Chancellor Magie 
announced the appointment of 
Lindley M. Garrison, of Jersey 
City, for the vacancy in the court 
created by the appointment of Vice 
Chancellor Reed to the Supreme 
court. Mr. Garrison is a Demo- 
crat, and his appointment gives the 
Chancery court an even balance 
politically, Vice-Chancellor Garri- 
son is 41 years old, and a brother 
to Supreme Court Justice Garri- 
son, of Camden. He was born in 
Camden, the son of the late Joseph 
KF. Garrison, for many years the 
rector of St. Paul’s P. E. Church of 
that city. He first practiced law 
in Camden, but removed to Jersey 
City some years ago. He entered 
upon the duties of his office at 
once. 


OBITUARIES. 


MR. CHARLTON T. LEWIS. 


Mr. Charlton T. Lewis, a well- 
known lawyer and editor of stand- 
ard classical dictionaries, died at 
his home, on Colles avenue, Mor- 
ristown, on May 26, from cerebro- 
spinal meningitis. Mr. Lewis was 
ill less than three days, being first 
taken sick on the 23d with ‘slight 
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pains in the head and a feeling of 
weakness which he attributed to 
incipient grip. He speedily grew 
worse, however, was taken with a 
congestive chill, and lapsed into 
unconsciousness the same night. 
From that time until his death he 
did not regain consciousness. 

Mr. Lewis was born in West 
Chester, Pa., on Feb. 25, 1834. His 
father was Joseph J. Lewis, Com- 
missioner of Internal Revenue un- 
der Presidents Lincoln and John- 
son. Mr. Lewis entered Yale Uni- 
versity, and was graduated with 
high honors in the celebrated class 
of 53, which had among its mem- 
bers Andrew D. White, Isaac 
Bromley, E. C. Stedman and oth- 
ers. He studied for the ministry in 
the Methodist Episcopal Church 
for two years, but in 1857 accepted 
a professorship of languages in the 
State Normal College, at Bloom- 
ington, Ill, In 1860 he became pro- 
fessor of mathematics at Troy Uni- 
versity, Troy, N. Y., and later was 
transferred to the chair of Greek. 

After one year with his father in 
the Internal Revenue Office, he 
went to New York city, took up 
the study of law, and soon had a 
large practice. Two years later he 
was obliged to abandon his prac- 
tice for a year and travel in Eu- 
rope for his health. On his re- 
turn he was for some time associat- 
ed with William Cullen Bryant on 
“The Evening Post,” and was edi- 
tor after Mr. Bryant’s death. He 
1esumed his law practice in 1871, 
and had since then been counsel 
for several large corporations, 
among them the Mutual Life In- 
surance Company, which he repre- 
sented at the time of his death. 

For the last fifteen years Mr. 
Lewis has been widely known for 
his work in prison reform. He 
wrote and lectured extensively on 
the subject, and was for many 
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years president of the Prison As- 
sociation of New York and of the 
State Charities Aid Association of 
New Jersey. He was also a mem- 
ber of the Yale, Authors’ and Law- 
yers’ clubs of this city, and of the 
American Mathematical Society, 
the American Society of Actuaries 
and the Century Association. In 
LS98 and 1899 he was lecturer on 
law in Harvard. Columbia and Cor- 
nell universities. In 1896 he was a 
delegate to the Democratic Na- 
tional convention in Indianapolis, 
and was appointed a member of 
the committee on the platform. He 
received the degree of Ph. D. from 
the University of the City of New 
York in 1878. 

Mr. Lewis was well known as a 
classical scholar, and was the com- 
piler of Greek and Latin diction- 
aries which are still standard, and 
are in use, at Cambridge and Ox- 
ford universities, England. Oth- 
ers of his works are: “Harper’s 
Pook of Facts,” “Love Letters of 
Prince Bismarck,” “History of 
Germany,” “Lewis’s Latin Diction- 
ary for Schools,’ ‘Elementary 
Latin Dictionary” and a transla- 
tion of Bengel’s “Gnomon of the 
New Testament.” He was a broth- 
er-in-law of Wayne MacVeagh, 
who was his classmate at Yale. 

MR. JOHN F. HAWKINS. 

Mr. John F. Hawkins, one of 
Monmouth county’s best known 
lawyers, died suddenly at his home 
at Asbury Park, Wednesday, May 
4, of heart failure, aged forty-five 
years. He had been ill about two 
weeks, but had gone to his office 
for the first on the day of his death, 
and when he returned home was 
not fatigued but stood the exertion 
well. Just before his death, his 
daughter had been talking with 
him; she left the room for a min- 
ute, and when she returned found 
him lying unconscious. Doctors 
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were summoned, but he died be- 
fore they reached him. 

Mr. Hawkins was born at Red 
Bank, and was admitted to the 
New Jersey Bar as an attorney in 
June, 1880, and as counsellor in 
June, 1887. 

He occupied a prominent posi- 
tion among the “Jersey Coast” 
lawyers, and was city counsel of 
Asbury Park at the time of his 
Geath. He first began to practice 
law with Mr. John S. Applegate, 
of Freehold. 

MR. ROBERT STOCKTON GREEN. 

Mr. Robert Stockton Green, 
whose office was at 1 Montgomery 
street, Jersey City, with the firm of 
Vredenburgh, Wall & VanWinkle, 
died at his home, 76 Cherry street, 
Elizabeth, on May 17, of heart dis- 
ease. 

Mr. Green was the son of the 
late Governor Green, and was born 
on October 16, 1865, in the house 
in which he died. After graduating 
at Princeton Mr. Green served as 
private secretary to his father, and 
was admitted to the Bar of New 
Jersey in June, 1891, and to that 
of New York in November, 1893, 
practicing there until December, 
1896, when he settled in Jersey 
City. Governor Griggs appointed 
him a member of the State Board 
of Assessors in 1896, and he was 
reappointed by Governor Voor- 
hees in 1900, but resigned a year 
ago. Mr. Green was related to 
some of the oldest and best known 
families in the state. He was an 
only son, and always went by the 
familiar name of “Bob,” by which 
he was known to a host of friends. 





BOOK NOTICES. 


THE ART OF CROSS-EXAMI- 
nation, by Francis L. Wellman, 
of the New York Bar. New 
York: The Macmillan Com- 
pany. 1904. Pp. 283. Price, 
$2.50. 
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Mr. Wellman is a well-known 
member of the New York Bar, and 
has been connected with a large 
number of celebrated cases during 
his successful career. He has now 
chosen to prepare, evidently in 
part for pastime and in part to 
give information based on his ex- 
perience to his fellow-attorneys, a 
well-printed book of three hundred 
pages. The work is bound in red 
cloth, the type is large and the con- 
tents have a decidedly interesting 
fiavor. After chapters on the man- 
ner and matter and the sequence of 
cross-examination, also upon the 
cross-examination of perjured wit- 
nesses and experts, he gives “gol- 
den rules for examination of wit- 
nesses,” following it by anecdotes 
of famous cross-examiners, includ- 
ing Lord Russell, Rufus Choate, 
Joseph H. Choate, Judge Fuller- 
ton, General Butler and others. 
There are then five chapters de- 
voted to five leading cases in which 
the exact words of cross-examina- 
tion are given. One of these is the 
Carlyle W. Harris case and an- 
other the famous case of Laidlaw 
v. Russell Sage, in which the for- 
mer was injured by a bomb explod- 
ed in Mr. Sage’s office. When 
one takes up this book he finds it 
difficult to lay it down before fin- 
ishing it. 


THE AMERICAN BAR ASSO- 
ciation, President’s Address by 
Francis Rawle, of Philadelphia, 
Pa. Twenty-sixth Annual Meet- 
ing at Hot Springs, Va., August 
26, 1903. Pamphlet, pp. 80. 


As a resume of the changes 
made on important topics by the 
1903 legislatures, this pamphlet is 
of much interest. It seems to us, 
however, that it is pretty late in its 
appearance, the address having 
been made nine months ago. 





